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Name & Address of the Appellant & Respondent
M/s. Apollo Earthmovers Ltd
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I Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the .
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory orin a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are xrted to any

country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

& SR TeUTeE O SR YeF B I B g o SgE BT AR B OTE § S W Q¥ ST W AR
?rwa%gmﬁiﬁ ST, ardier @ g1 WRE @Y Y R A1 | # fer i (7.2) 10908 @RI 100 g fgE fBU T

I .
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. »
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal fo the Appellant
Tribunal or the one application to the Central Govt. As the case ma q&’{g—aﬁ’sﬁﬂed to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ©




S -

(4) ~rareRl e i 1970 el W oY g1 @ sl PufRa Py AR Saa ST a1 Fol
amuuﬁw%ﬁvmmzﬁamﬁﬁmaﬁwmwme.soﬂﬁmmﬁw%mmm
=Y |

One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended. : .
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. Attention in invited to the rules cbvering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to c¢eiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Sectibn 11 D;
(i) amount of erfoneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

ll.  Any person aggrieved by an Order—in-AppeaI issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This order arises out of an qppéal fled by The Assistant
Commissioner, Central GST & Central Exciée, Division- Mehsana,
Commissionerate — Gandhinagar ( hereindﬁer referred to as ‘the
appellant') against Order in Original No.28/AC/EX/MEH/17-18 dated
29/12/2017 [hereinafier referred to as ‘the impugned order' )
possed‘.by the Assistant Commissioner, CGST & Central Excise,
Division -Mehsana, Gandhinagar (hereinafter .referred to as ‘the
adjudicating authority')  pertaining fo M/s Apollo Earth Movers
Limited, (now known as AEML Investment Limited] 221/A, GIDC
Phase-l, Mehsana ( Hereinafter referred as 'respondent’). 3

Brief facts of the case, are that during the course of Audit, it
was observed that the respondent had supplied exciseable goods
to M/s Shri City Pvt Lid., a SEZ developer under ARE-1 for authorized
operations valued at Rs. 66,25,000/-: the said clearance to
developer of SEZ was not a specified clearance fill 31.12.2008 to
qualify for the benefit as specified under Rule 6(6) of Cenvat Credit
Rules, 2004 (CCR). Therefore vide show cause nofice No. V.84/15-
221/0Off/OA/09 dated 23.06.2010 demand of Rs. 6,62,500/- under

Rule 14 of the CCR read with Section 11A(1) of Central Excise Act,

1944 (CEA) along with interest under Section 11AB of the CEA was

raised.

The adjudicating authority vide the impugned order (Order in
Original No.28/AC/EX/MEH/17-18 dated 29/12/2017) dropped the
enfire  demand by observing that the supply made from
respondent, DTA unit to SEZ Developer would be treated as export
and no duty is required to be paid/reversed for the supply.

The impugned order was reviewed by the Commissioner of

CGST and Central Excise, Gandhinagar for filing appeal under the

provisions of Section 35E of CEA. The appellant alleged that the
impugned order passed by the adjudicating authority is not proper
and legal. |

That the respondent was required to reverse the Cenvat
credit under Rule 6(3) of the CCR prior to amendment made vide
notification No. 50/2008-CE(NT) dated 31.12.2008; the adjudicating
authority erred in not giving any findings on the' issue ‘in the
impugned order;

The adjudicating authority has also committed a gross error
on relying on the decision of Hon'ble High Court of Chhattisgarh in
the case of UOI vs. SAIL reported Q@L& 7)ELT166 as the same
order has not been accepted by
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the same is pending before Hon'ble Superme Court of India as
reported at 2016(335)ELT162.; as the case has not attained finality;
the adjudicating authority has also erred on relying on the decision
of Hon'ble CESTAT , Chandigarh in the case of CCE Vs. Fortune
Metals Ltd, 2016(340)ELT 575.

Hearing was fixed on dated 21-08-2019. wherein Shri Gopal
Krishna Laddha, Charted Accountant, on behalf of the respondent
appedred and tabled before me the submissions in addition to their
earlier representation and reiterated their stand of not doing any
offence and requested to drop the proceedings initiated against
the unit. He submitted that goods cleared to SEZ developer is to be
considered as export as defined in Section 2(m) of the Special
Economic Zones Act 2015 ( SEZ Act) ; the Rule 6(6) of CCR provides
that reversal of Cenvat credit is not applicable, when goods are
exported in terms of Cenftral Excise Rules, 2002; Amendment made
in Rule 6(6) vide Nofification 50/2018-CE(NT) dated 31.12.2008
wherein word SEZ developer has been added along with SEZ unit is
refrospective in nature. ; SEZ act has an overriding effect as per
provisions of Section 51 of the SEZ Act, 2005. The respondent mainly
placed reliance on the following case laws. |
1. UOI Vs. SAIL [2013(297)ELT 166] (Chattisgarh) High Court
2. Sujana Metal Products ltd Vs. Commissioner of C.Ex., Hyd
[2011(273)ELT 112] (Tri- Bang)

3. Ultra Tech Cementlid. Vs. Commissioner of C.Ex., Tirupati
[2014(310)ELT 170] (Tri- Bang) _

4. Wabco TVS (India) Lid Vs. CCE, Chennai [2016(344)ELT
1034] ( Tri- Chennai)

He further submitted the copy of Boards Circular No. 29/2006-
Cus dated 27.12.2006 clarifying that supply from DTA to SEZ is to be
freated as export and also relied on the following judgments in
support of the clarification.

1. Collector of Cenftral Excise, Vadodara vs. Dhiren Chemical

Industries 2002[143 ELT 192 (SC)]
2. Biyani Alloy Private Ltd. (before GOI, Min. of Finance) [2012
' (286) ELT 445 (GOl)

| have carefully gohe through case records, Show Cause
Notice, the impugned order, the appeal made by appellant and
written submissions of the respondent and find that the issue to be
decided in this appeal is whether the benefit provided by the
substituted sub-rule 6(6)(i) in the CCR, 2004 vide nofification
50/2008-C.E(NT)dated 31.12.2008 can be - availed prior to
31.12.2008 for ’rhe supply mode by DTA unit to SEZ developer under
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Hind that the respondent has supplied the excisable goods to
SEZ developer under ARE-1 for authorized operation and Section
2(m) of the SEZ Act, 2005 classifies the supply from DTA to SEZ
developer as export. Section 2(m) of the SEZ act read as under:
(m) “export” means -
(i) taking goods, or providing services out of India, from a
SEZ, by land, sea or air or by any other mode, whether
physical or otherwise; or
(ii) supplying goods or providing services from the DTA to a
Unit or Developer; or '
(i) supplying goods or providing services from one unit to
another unit or developer in the same or different SE7.

Further, the Rule 6(6) of CENVAT Credit Rules, 2004 stipulates
that the provisions of Sub-rule (1), (2), (3) & (4) shall not be
applicable in case the excisable goods are removed without
payment of duty are either:

(i) Cleared o a unitin a SEZ or

(iiy ... or
(i) ... or
(iv) ... or

(v)  Cleared for export under bond in terms of the provisions
of the Central Excise Rules, 2002; or

(vi) All goods which are exempt from the duties of customs
leviable under the first schedule to the CTA, 1975 (51 pf 1975)
and the additional duty leviable under section 3 of the said
customs tariff act when imported into India and supplied
against international competitive bidding in terms of
notification no. é / 2002- CE dated 1.3.2002 or notification no.
6/2006-CE dated 1.3.2002 as the case may be.

Further, notification No. 50 / 2008- CE dated 31.12.2008 has
amended the CENVAT Credit Rules, 2004 by substituting the words
“to a developer of Special Economic Zone” in sub rule (4) of Rule &
for clause (i). The text of notification is read as under:

2. In the CENVAT credit rules, 2004, in rule 6, in sub rule (6), for
clause (i), the following clause shall be substituted namely:

"Cleared to a unitin a SEZ or to a developer or a SEZ zone for
their authorized operation; or”

| find that, that the appgia; E"~4q“)e;% rounds of appeal has
\ !
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~ claimed that the adjudiéaﬂng authority has not given finding on the

issue of Rule 6(3) of the Cenvat Credit Rules, -and merely discussed
different provisions and case laws which are not relevant fo the
subject issue. The Rule é of the CER, 2004 imposes different
obligations on the mcnufocfdrer of exempted and dutiable goods,

‘Under rule 6(3), the manufacturer is required fo pay certain amount

of tofal price of the exempted goods, whereas. Ruleé(é) sfipulates

']‘hon‘ Sub-rute (1}, (2). (3) & {4) shall not be applicable in case the

excisable 'gqods are removed without payment of duty as per the
conditions laid thereon. '

‘ Fur’rher, Circular No. 29/2006-Cus dated 27—12-2006 is reproduced

(b)

(d)

‘here below,.
3.

The important provisions of the Act & the Rules having a bearing on
procurement of goods from DTA by SEZ units and SEZ developers for their
authorized operations are listed below: -

Under section 2 {m) of the Act, supplying goods or providing services,
from DTA to a SEZ unit or a SEZ developer, has been defined to
constitute "export".

Section 51 of the Act provfdes that the said Act shall have effect in case
of any inconsistency with the provisions contained in any other law for

the time being in force, etc.;

Sub section (1) of section 52 of the Act provides that w.e.f 14.03.2006,
the provisions contained in chapter X A of the Customs Act, 1962, the
SE7 Rules, 2003 and the SEZ (Customs Procedure) Regulations, 2003
made there under, shall not apply to Special Economic Zones; and ‘

Section 53 of the Act provides that w.e.f 10.02.2006, a Special Economic
Zone shall be deemed to be territory outside the customs territory .of
India for the purposes of underfaking the authorized operations.

In the light of the aforesaid provisions, with effect from 14.03.2006,
Chapter X A of the Customs Act, 1962, the SEZ Rules, 2003, the SEZ
(Customs Procedure] Regulations, 2003, and the exemption nofification
no. 58/2003-CE dated 22.7.2003 regarding the supply of goods to SEZ
units & SEZ developers have become redundant. Consequently the
supplies from DTA to a SEZ unit, or to SEZ developers for their authorized
operations inside a SEZ notified under sub-section (1) of section 4 of the
Act, may be freated as in the nature of exports.

The existing SEZs, i.e., the ones nofified under section 76A of
Chapter X A of the Customs Acf, 1962 shall be deemed to have been
nofified under Section 4 of the Act. Supplies from DTA to SEZ shall be
exempt from payment of any Ceniral Excise duty under Rule 19 of
Cenftral Excise Rules, 2002. Similarly, such supplies shall be eligible for
claim of rebate under Rule 18 of Cénfral Excise Rules, 2002 subject to the
fulfilment of conditions laid there under. The provisions relafing fo
exporfs under Central Excise Act, 1944 and rules made there under may
be applied, mutatissmutandlis, in case of procurement by SEZ units & SEZ
developer from DTA for their authorized operations.

The provisions of Regﬁ:@%?@%i"z?ﬂa f the Special Economic Zone
(Custom Procedure) R @:IL@@@@ sfor. requirement of issuance of
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the SEZ Rules, 2006. Now the [o] ocedurc for procurements of goods from
Domestic Tariff Area to a SEZ Developer or a unit would be governed by
the provisions of Rule 30 of the SEZ Ruies, 2006, and the movement of
goods from the place of manufacture fo the SEZ shall be (i) on 'the basis
of ARE1 (in cases where export entitlements are not availed); (i) on the
basis of ARE 1 and Bill of Export (in cases where .export entiflements are
availed] and against a. general Bond or Letter of UnJcrfok'ng specified
in Annaxure-l and Annexure-ll, under nofification no. 42/2001-C.F.(N.T.)
clated 26.06.2001 as amended, and furnished by the DTA supplier fo the
jurisdictional Assistant Commissioner or Deputy Commissioner of Central
Excise. In.the event of non-receipt of proof of export in form of
endorsement, regarding admittance of goods in full info the Special
Economic Zone, by the Authorized Officer of Customs posted in the SEZ,
on ARE-1 and /orBill of Export, as the case may be, within a period of 45
days, the duty should be demanded from the DTA supplier. by the
jurisdictional Cenfral Excise Officer as is done in the case of non-
availability of proof of export for normal export of goods, without
payment of Central Excise duty, under Rule 19 of Ceniral Excise Rules,
2002.

Clecrance of goods at the place of dispafch, i. e., at the factory or
warehouse may be, at the option of the exporter (DTA Supplier), either
‘'under examination and sealing of goods by the Central Excise officer’,
or, 'under self- sealing and self examination’, as is applicable in the case
of export of goods under Rule 18 or 19 of Central Excise Rules, 2002. The
manner of disposal of copies of AREI, moniforing of proof of exports,
demand of cluty in case of non - submission of proof of exports, etc. shall
be the same as is applicable in case of exports made under Rule 18 or
Rule 19 of the Central Excise Rules. 2002. The DTA supplier shall ensure
the bonafides of the SEZ unit or SEZ developer to whom duty free goods
are being supplied. In the event of non receipt of proof of export due to
loss of goods in transit due to theft, illegal diversion or any other reason,
or in the event of proof of export being found fo be fraudulent, the
liability of payment of duty, fine, penalty and interest relating thereto,
would lie with the supplier in DTA, in addition to any other liability under
any law in force.

Thus plain reading of the Section 2(m) of the SEZ Act 2005,

makes amply clear that the supply of goods or service to SEZ
developer is to be considered as export. In the judgment of High
Court of Chhattisgarh, in the case of UOI Vs. Steel Authority of India
2013 (297) ELT 166 it is held that SEZ —~ Goods supplied from DTA to
developer of SEZ — these are to be freated as export in view of
Section 2(m) of SEZ Act 2005 in which' case all benefits given to
export under any other law should be given. The appeal, SLP ( C)
No. 36099/2013 preferred by the depariment before Hon'ble
Superme Court of India as reported at 2016(335) ELT A 162 againist
the High Court Chhattisgarh order has been dismissed as “not
pressed on the ground of low fax effect” by the Hon'ble Superme
Court. Therefore the referred Judgment of High Court of
Chhattisgarh in the case of UOI vs. SAIL has reached finality. Hence
the appellant argument the case has not attained fmoln‘y does not

hold ground at present.

| also find that in the case of Sujana Metal Products Lid. Vs.
Commissioner of C. Excise, Hyderabad [2011 (273) ELT 112 (Tri-Bang)]
Hon'ble Tribunal has held that fhe»s*ugpy made by DTA fo SEZ is

exporf Further Hon'ble Tribu g/l(%gs”held that in view of the
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overriding effect of Section 51 of the SEZ Act, the supplies made by
DTA units fo SEZ will amount to export for the purpose of all export
benefits. The benefit shall include benefits available in respect of
exports provided by exception to Rule 6 of CENVAT Credit Rules,

2004

(CCR].
As per Rule 26 of SEZ Act, 2005, every Developer and the

enirepreneur shall be enfitled to exemptions, drawbacks and
concessions such as | |

(a)

(b)

Exemption from any duty of customs, under the Customs Act, 1962 or
the Customs Tariff Act, 1975 or any other low for time béing in force,
on goods imported info or service provided in, a unit, to carry on the
authorized operations by Developer or entrepreneur;

Exemption from any duty of customs, under the customs act, 1962 or
customs tariff act, 1975 or any other low for fime being in force, on
goods exported from service provided from a SEZ or from a unit o
any place outside India;

Exemption from any duty of excise, under the central excise

act, 1944 (1or 1944) or the central excise tariff act, 1985 (f or
1985) or any other low for the time being in force, on goods
brought from Domestic Tariff Area to a SEZ or unit to carry on
the authorized operations by the Developer or Entrepreneur

| further find that in case of UOI Vs. Steel Authority of India [2013

(297) ELT 166 (Chhattisgarh)] the Hon'ble High Court has held;

(]

(-]

29/2006-Cus dated 27.12.006 |

that in background of general principle as well as framework of
Customs Act or Excise Act, there should not be any excise duty on
anything which is supplied to unit or developer. Principle that is
applicable to unit in SEZ should also apply to developer as well and
they should have same liabilities and benefits. This was not so and
CENVAT credit rules, 2004 as initially envisaged provided benefit to
goods cleared fo unit in SEZ only and not to developer which was
inadvertent _omission. On _redlizing the mistake, Government
substitute Rule 6(6) (i) ibid and thereagfter, discrimination between
developer and SEZ unit was obliterated — now both stand in same
footing, in consonance with Article 14 of Constitution of Indic.

Thus plain reading of the Section 2(m) itself makes it amply clear
that the supply of goods or service fo SEZ developer is to be
considered as export. They have quoted judgment of High Court in
the case of UOI Vs. Steel Authority of India 2013 (297] ELT 166
wherein it is held that SEZ — Goods supplied from DTA to developer
of SEZ — these are to be freated as export in view of Section 2({m] of
SEZ Act 2005 in which case all benefits given to exporf under any

other law should be given. ﬁm}a’\\

In ~view of the foregc;in g% né;/r,)g\ and circular no.
Ihd@"c{ﬁ@%e gpply to from DTA unit
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fo SEZ can be treated as Exprort , and therefore | hold that no duty
is required fo be levied on goods supplied to SEZ developer by DTA
unit as the same are required to treated as export in terms of
secfion 2(m) of the SEZ Act, 2005, and applicability of Rule é(3) of
Cenvat Credit rule is not proper for goods treated as export.

Accordingly, as per the above discussion, | do not find any
reasons to interfere-in the impugned order and reject the appeal
filed by the department. ‘

The appeal filed by the appellant stand disposed off in

( Gozg\l%\\%
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